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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,147 


PEARL JURIN, 


v. 


Appellant 


WILTSHIRE PARKWAY, INC., 

A Corporation, et al., 

Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is based on the Act of June 25, 1954 
c. 646, 62 Stat. 929, U.S.C.A. Title 28, Sec. 1291. 


STATEMENT OF THE CASE 

This suit was an action brought by the plaintiff, an elderly lady, 
against the defendants, Wiltshire Parkway, Inc., The Lenkin Construe* 
tion Company, and Westinghouse Electric Corporation, based on the al¬ 
leged negligence of each or all of said defendants. This alleged negli¬ 
gence was that the self-service elevator was mechanically imperfect 
causing the door to strike plaintiff, while she was entering and throw¬ 
ing her to the floor; that the floor immediately outside of said elevator 
was excessively slippery and unsafe, causing plaintiff to fall; that the 


said elevator was not properly equipped with safety mechanism for the 
protection of passengers. Answers were filed by the defendants in due 
course and the cause was calendared. Depositions were taken by the 
defendants of the plaintiff and one witness, Rae L. Katiff. On March 
18, 1954 pre-trial was held and the Court ruled that no cause of action 
existed and dismissed the complaint. An order to this effect was signed 
on May 5, 1954. An affidavit of Ralph F. Berlow, the attorney who re¬ 
presented the plaintiff, was filed on August 9, 1955, stating that he had 
T never received notice of the signing of the final order, and hence, had 
not noted an appeal. A Motion for Relief from the Order Dismissing 
the Cause was filed September 8, 1955, and this was denied without 
hearing on November 9, 1955. 

ISSUES INVOLVED 

(a) Was the discretion of the Judge in the trial court properly ex- 

, ercised in denying the Motion for Relief from Order dismissing the cause 
without a hearing? 

(b) Did a cause of action exist and was this properly brought to the 
Court’s attention at the pre-trial proceedings of March 18, 1954? 

SUMMARY OF ARGUMENT 

The trial court erred in denying the Motion for Relief from the 
Order Dismissing the Cause because such a motion, filed under Rule 
60 (b) Federal Rules of Civil Procedure, should be construed liberally 
and a litigant should not be denied his day in Court nor a decision of his 
case on the merits. 

The original order dismissing the cause for failure to state a 
cause of action, was improperly granted because it did not appear a 
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certainty, from the facts presented to the Court at the hearing on that mo¬ 
tion, that the plaintiff would not be entitled to relief under any state of 
facts which could be proved in support of her claim. 

ARGUMENT 

(a) Rule 60 (b) Federal Rules of Civil Procedure provides: "On 
motion and upon such terms as are just, the Court may relieve a party 
or his legal representative from a final judgment, order, or proceed¬ 
ing for the following reasons: ... or (6) any other reason for justifying 
relief from the operation of the judgment. The motion shall be made 
within a reasonable time, ..." 

In the present case, the trial court at the pre-trial proceeding?, 
held at 10:30 A. M., March 18, 1954, stated, "The Court, on the basis 
of the record and the statement of counsel for the plaintiff, is of the 
opinion that no cause of action exists and the complaint, therefore, is 
dismissed. " (Page 24 Pre-Trial Transcript). On the same date at 
2:00 P. M., the following statements were made: 

"MR. BERLOW: In the case of Jurin v. Wiltshire, I just 
spoke to the reporter. He told me it will take about a week to write 
up the statement and the proceedings. I wonder if I could have a week 
after that — in other words, a total of two weeks — in which to examine 
the statement and offer any amendments, if any occur to me, at that 
time. That would be two weeks from today. 

"THE COURT: Well, I think the amendments, if any, had bet¬ 
ter be done here in the courtroom. 

"MR. BERLOW: In open court? 

"THE COURT: I think so, because the action I took was based 
on your statement of the case plus the record, of course. 
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"MR. BERLOW: Could we set a date now, after examination 
of the statement, to offer any oral amendments ? 

"THE COURT: Yes, we could. 

"MR. BERLOW: Would two weeks from today be all right? 

"THE COURT: April 1st. 

"MR. BERLOW: Yes, sir. Thank you. I will notify other 

counsel. 

"Excuse me. Your Honor. I assume from that that the order 
will not be submitted until — then that day they can submit the order 
at the same time ? 

"THE COURT: That is right. 

"MR. BERLOW: Should I so inform them? 

"THE COURT: That is right. 

"MR. BERLOW: Yes, I will do that. ” 

No further hearing appears of record and on May 5, 1954 the order 
dismissing the cause was signed. On August 9, 1955, Mr. Berlow signed 
the affidavit which appears in the record and in which he states that he did 
not receive notification of the signing of this order. 

Rule 60 (b) (6), the "other reason" clause has been defined as that 
clause which vests power in Courts adequate to enable them to vacate 
judgments whenever such action is appropriate to accomplish justice. 
Klapprott v. United States , 335 U.S. 601. In a more recent case, the 
United States Supreme Court again considers the question. Ackermann 
v. United States , 340 U.S. 193. Here the Court lays great stress on the 
ability of the petitioner to make a voluntary, deliberate, free and un¬ 
trammeled choice not to appeal. In that case the petitioner knew of the 
adverse Court order, knew of his right to appeal, and knew the circum¬ 
stances under which he could appeal. In the instant case the petitioner 
did not know of the existence of the order of dismissal, and hence, had 
no choice to appeal. In our jurisdiction this Court has said, "it has 
long been held in this jurisdiction that an application to vacate a judgment 
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is addressed to the sound discretion of the trial court, the exercise of 
which will not be disturbed on appeal except for abuse. ... We do not 
understand Rule 60 (b) to change this basic principle. ... But the Rule 
does bring to bear a more liberal attitude than pertained before its adop¬ 
tion. ... The discretion which undoubtedly resides with the trial judge 
must be considered with this in mind as well as the principle that, 

". . . 'Since courts universally favor trial on 
the merits, slight abuse of discretion in refus¬ 
ing to set aside a default judgment is sufficient 
to justify a reversal of the order. ’ Mads on v . 

Petrie Tractor & Equipment Co., 106 Mont. 382, 

77 P. 2d ld38, 1040. 

"Since no intervening rights appear to have been prejudiced, 
since a good faith defense on the merits had been put forward by answer, 
since no lack of good faith appears in any other respect, and because 
the facts of the case indicate no significant reason for precluding a trial 
on the merits, we think it was improvident not to grant any relief what¬ 
ever from this very large money judgment entered by default. This is 
especially so when the provision of Rule 60 (b), that relief may be granted 
upon just terms, is considered. ” Bridoux v. Eastern Air Lines, Inc. , 

93 U. S. App. D. C. 369, 372. Again, this Court states, "In our opinion 
Rules 55 (c) and 60 (b) should be given a liberal construction. The dis¬ 
missal by the trial judge of the first count of the complaint and the sub¬ 
stantial reduction of the award below the damages claimed under the sec¬ 
ond count indicate at the very least, that mitigating circumstances exist. 
For the plaintiff’s part, no intervening equities are alleged which would 
cause hardship in the event the default were vacated, and the defendant 
has offered to post security for the amount of the judgment. Under these 
circumstances, consideration certainly may be given to the claims of a 
party requesting a proper trial of the action. ... That the defendant 
personally was not negligent in the protection of her interests seems 
clear from the facts recited. In situations such as are here disclosed, 
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the courts have been reluctant to attribute to the parties the errors of 
their legal representatives. " Barber v. Turberville , 94 U. S. App. D. C. 
335, 337. 

In the Third Circuit the United States Court of Appeals held, ’’The 
recent cases applying Rule 60 (b) have uniformly held that it must be 
given a liberal construction. ... Any doubt should be resolved in favor 
of the petition to set aside the judgment so that cases may be decided on 
their merits. ... Since the interest of justice are best served by a 
trial on the merits, only after a careful study of all relevant considera¬ 
tions should courts refuse to open default judgments. We are of the opin¬ 
ion that the court below applied a standard of strictness rather than one 
of liberality in concluding that justice did not require that the judgment 
be set aside. Tt Tozer v. Charles A. Krause Milling Co ., 189 Fed. (2d) 
242, 245. In this same case the Court said, Page 246, "In dismissing 
defendant’s motion, the lower court failed to weigh certain factors. 

Since the relief sought by defendant was essentially equitable in nature, 
it is proper for the court to consider whether any prejudice will result 
to plaintiff if the judgment is set aside. ’’ 

With reference to the colloquy between the Court and Mr. Berlow, 
the attorney representing the plaintiff at that time, apparently, amend¬ 
ments to the complaint were being discussed. In the case of Fedderson 
Motors, Inc, v. Ward , 180 Fed. (2d) 519, 523, the Court said, "It is 
suggested in the brief of Fedderson that in the event it be held that the 
Complaint failed to state a cause of action under the Act, the essential 
elements which were not pleaded will be supplied if leave is granted to 
amend. The right granted by Federal Rule of Civil Procedure 15 (a), 

28 U. S. C. A., to amend the complaint once as a matter of course ended 
with the entry of the judgment dismissing the action. Thereafter, the 
pleading could be amended only with leave of the court. Application, 
addressed to the sound judicial discretion of the court, might have been 
made under Rule of Civil Procedure 60 (b) to have the judgment set aside 
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in order to permit the filing of an amended complaint*" It seems proper 
at this time to call this to the attention of the Court so that plaintiff may 
have an opportunity to amend the complaint, if necessary, in view of the 
discussion referred to above. 

(b) The Federal Courts have ruled, time and time again, that a 
motion to dismiss for failure to state a claim should not be granted, un¬ 
less it appears to a certainty that the plaintiff would be entitled to no re¬ 
lief, under any state of facts which could be proved in support of his 
claim. Atlantic Coast Line R. Co* v> Mims , 199 Fed. (2d) 582; Stana - 
land v. Atlantic Coast Line R. Co *, 192 Fed. (2d) 432; Kohler v* Jacobs , 
138 Fed. (2d) 440; 2 Moored Federal Practice , 2nd Ed., Sec. 8.13, 

P. 1653. On this question our own Court has stated, **In dealing with 
the record on this appeal, however, we must observe the usual rule 
that on a motion to dismiss, the plaintiffs allegations are to be taken 
as true and all reasonable favorable inferences arising therefrom are 
to be indulged. ... A motion to dismiss should not be sustained * unless 
it appears to a certainty that the plaintiff would be entitled to no relief 
under any state of facts which could be proved in support of the claim* 
set forth by the plaintiff. " Callaway v. Hamilton Nat. Bank of Washing ¬ 
ton , 90U.S. App. D. C. 228, 231. 

The transcript of the depositions of the plaintiff and one witness, 
Rae L. Katiff, are a part of this record and disclose the following: 

(Transcript of Deposition of Pearl L. Jurin, Page 15). 

"ANSWER: That is what I want to tell you. I tried to follow 
her, and the next thing I felt was the door opening on my right arm. It 
is so hard to explain. 

*1 tried to pull away, to get away. I started pulling away im¬ 
mediately, but I slipped and fell. 

"That is all I can tell you. 

"QUESTION: What part of your arm touched with the door ? 
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(Witness pointing) 

"MR. BERLOW: She is pointing to the upper part of her right 
arm, between the shoulder and elbow. 

"THE WITNESS: That is right. 

"BY MR. WELCH: 

"QUESTION: Do you recall whether the door had soft material, 
rubber edging or something of that character ? 

"ANSWER: No Sir. I am sorry. I can't say. 

"QUESTION: Was it just a light touch or otherwise when the 
door touched the upper part of your right arm? 

"ANSWER: No; it was a pretty hard touch-enough for me 

to feel it through my coat. I had a coat on. 

"QUESTION: You felt the door through your coat? 

"ANSWER: Absolutely. 

(On page 16) 

"QUESTION: But the door didn’t push you; you were attempting 
to step back? 

"ANSWER: Yes, sir, I tried to step back, and I slipped. 

"QUESTION: Which way did the door push you? 

"ANSWER: On the right arm; this way. (Indicating) 

"QUESTION: Pushed you toward your left? 

"ANSWER: Right. 

"QUESTION: Did you move your feet to your left ? 

"ANSWER: I tried to step away with my left foot, and I 
slipped. ..." 

"ANSWER: I fell onto my left side. 

"QUESTION: You fell onto your left side ? 

"ANSWER: Right. That is all I remember. 

(On page 18) 

"QUESTION: How is your sight with your glasses, Mrs. Jurin; 
is your vision pretty good? 


"ANSWER: No. My vision is not so good. 

(On page 20) 

"QUESTION: Don't you remember this: That you fell on the 
floor outside the elevator ? 

"ANSWER: Sure. 

"QUESTION: Don't you remember this: That you slipped on the 
floor outside the elevator ? 

"ANSWER: That is right. 

"QUESTION: And don't you remember that you did not step into 
the elevator at all before you fell? 

"ANSWER: No, I don't. I came across to it and felt the door 
poke me. I tried to pull away from it, and slipped and fell. 

(On page 27) 

"QUESTION: Your belief is that your foot just slipped on the 
floor as you started to step away? 

"ANSWER: I don't believe it; it is a fact. ..." 

In the deposition of Rae L. Katiff, the following appears: 

(On page 8) 

"QUESTION: At any event it would be necessary to take several 
steps from the carpeted area to the door of the elevator ? 

"ANSWER: Yes. 

(On page 12) 

"ANSWER: No; I pressed the correct button. 

"QUESTION: Now, can you tell me: Did that successfully and 
efficiently hold the door stopped ? 

"ANSWER: Well, the elevator door slid a little, as you know. 

(On page 13) 

"Those automatic elevators don't stay open forever, and close 
fast. But I noticed as I pressed the button it started to, but it did not close. 

I know that as a fact. It just slid a couple of inches. 


, "QUESTION: It started to move toward a closed position; is 

that what you mean ? 

"ANSWER: Right-into position. 

"QUESTION: At the same time you reached to press the button ? 
"ANSWER: Yes. 

"QUESTION: As you pressed the button, it checked the door and 
the door went back in ? 

"ANSWER: Correct. 

"QUESTION: Your best estimate is that the door had only moved 
a couple of inches; that is correct is it ? 

"ANSWER: Yes. That is the way I figure it. 

"QUESTION: Where did you next see Mrs. Jurin ? 

"ANSWER: Where? 

"QUESTION: Yes. 

"ANSWER: She was lying on the floor. 

(On page 34) 

"QUESTION: Isn’t it a fact that you don’t know whether the door 
struck her or not ? 

"ANSWER: Well, I didn’t see it. 

"QUESTION: You couldn’t see it, because you were looking at 
the button marked ’Door’. " 

From these quoted sections it is apparent that it could not have 
appeared to a certainty that the plaintiff would not be entitled to relief 
under any state of facts which she could prove on trial of the case. 

Bearing in mind that the complaint alleged that the door struck the plain¬ 
tiff causing her to be thrown to the floor; that the floor immediately out¬ 
side the elevator was excessively slippery and unsafe causing the plain- 

j 

tiff to fall; that the elevator was not properly equipped with safety mechan¬ 
ism for the protection of passengers, it is apparent that there was a 

i 

possibility of plaintiff proving her fall was caused either by being struck 
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by the door or by slipping on the floor because of its condition. In any 
event, this plaintiff was entitled to present her facts to a jury and have 
her day in Court. 

CONCLUSION 

It is respectfully submitted that the judgment of the lower Court 
should be reversed and that the Motion for Relief from the Order Dis¬ 
missing the Cause, filed September 8, 1955, should be granted. 

Respectfully submitted, 

JAMES C. TOOMEY 

Barr Building 
Washington 6, D. C. 

Attorney for Appellant 
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APPENDIX 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
[Filed Apr 15, 1953] 


PEARL JURIN, 

Plaintiff, 

vs. 

WILTSHIRE PARKWAY, INC., a 
corporation doing business in 
the District of Columbia 
3313 - 14th Street, N.W. 

Washington, D. C. 

and 

THE LENKIN REALTY COMPANY, 

3313 - 14thStreet, N.W. 

Washington, D. C. 

and 

WESTINGHOUSE ELECTRIC CORPORATION, 
a corporation doing business in the District 
of Columbia, 

Commonwealth Building 
Washington, D. C., 

Defendants. 


C. A. No; 1050-52 



AMENDED COMPLAINT 


1. The jurisdiction of this Honorable Court is predicated on the 
amount involved, the same being over Three thousand ($3000.00) Dollars. 

2. On the 27th day of December, 1952, and for a long time prior 
thereto, the defendant, Wiltshire Parkway, Inc., leased, maintained and 
controlled, and by its agent, the defendant, The Lenkin Realty Company, • 
operated a certain apartment house in the District of Columbia known as 
3701 Connecticut Avenue N/ty, and in the course of its said business did 
maintain within this apartment house a certain electric elevator, hallways 
and areas adjacent and leading thereto, said elevator and hallways designed 
for the use of the tenants and their guests of the said apartment house, and 




at the same time and place aforesaid, the plaintiff was a guest of a tenant 
of the said defendant, and in the said apartment house for the purpose of 
visiting one of said tenants. 

3. Whereupon it became and was the duty of the said defendants, 
the Wiltshire Parkway, Inc., and the Lenkin Realty Company, by their 
agents, servants and employees to exercise reasonable and proper care 
in the operation of the said electric elevator and hallways and areas adja¬ 
cent thereto so as not to cause injury to the plaintiff. 

4. The defendant, the Westinghouse Electric Corporation, installed 
the said electric elevator and was employed by the other defendants to 
maintain, repair and operate said elevator in the exercise of reasonable 
and proper care so as not to cause injury to the plaintiff. 

5. Yet, the said defendants and all of them acting as aforesaid, not 
regarding their duty in the premises, by carelessly neglecting the same, 
did negligently and carelessly operate the said electric elevator, and main¬ 
tain the hallways as aforesaid. 

6. As a result thereof and while the said plaintiff was entering the 
said elevator, the said plaintiff was caused to be thrown off-balance and 
as a result thereof sustained a fracture of the neck of the left femur and 
numerous bruises* contusions, abrasions, and lacerations in and about 

her body and the ability to use her hip and leg has been substantially and 

• < 

permanently impaired. As a result of the injuries to the plaintiff, she has 
been unable to move about in the performance of her ordinary affairs and 
duties. She has suffered and will in the future suffer great physical and 
mental pain and anguish, all to her damage. 

WHEREFORE, the plaintiff demands judgment of and from the de¬ 
fendants and each of them in the sum of Fifty thousand ($50,000. 00) Dol¬ 
lars, besides costs. 

CANFIELD, SCHELL, HANNAN & 
CASTIELLO 

# 

By: Ralph F. Berlow 

Attorneys for the Plaintiff 

Jury Demand 

The plaintiff demands a trial by jury of the issues contained herein. 

/S/ Ralph F. Berlow 
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3 

[Filed May 5, 1954] 

ORDER 

This cause came on to be heard on pretrial and on the motion of 
defendant Westinghouse Electric Corporation to quash notice of taking 
deposition, and it appearing to the Court upon consideration of the plead¬ 
ings filed herein, the record and the oral statement of plaintiffs counsel, 
that the plaintiff fails to state a cause of action against any of the parties 
defendant, it is by the Court this 5th day of May, 1954, 

ORDERED, (1) that the motion of the defendant Westinghouse Elec¬ 
tric Corporation to quash notice of taking deposition be and the same is 
hereby sustained and (2) that the cause be and the same is hereby dis¬ 
missed. 

/S/ H. A. Schweinhaut 
JUDGE 

{CERTIFICATE OF SERVICE) 


17 [Filed May 21, 1954] 

PLAINTIFF’S STATEMENT OF THE CASE 
On the 27th of December, 1952, the plaintiff was invited by a tenant 
of the defendant, Wiltshire Parkway, Inc., to an apartment in the District 
of Columbia known as 3701 Connecticut Avenue, N. W. As the plaintiff 
was entering the elevator of said apartment she was struck by the elevator 
door and caused to fall to the ground fracturing her hip. The defendant, 
The Lenkin Realty Company were the managing agents of said building 
and had assumed the operation of the various mechanisms therein, includ¬ 
ing the elevator. The defendant, the Westinghouse Electric Corporation 
had a contract with the defendant, The Lenkin Realty Company to main¬ 
tain said elevator in a safe condition and had actually performed repairs 
and inspections of said elevator but had negligently failed to maintain it 
in a safe condition. The defendant, the Wiltshire Parkway, Inc., received 
the rent from the tenants in part consideration for the proper maintenance 
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of said building, including the elevator. The elevator was in an unsafe 
and dangerous condition due to the following: 

1. The floor in front of said elevator was slippery and unsafe. 

2 The elevator did not have the proper safety appliances used in 
the District of Columbia in comparable elevators such as a mirror to 
permit the operator of the elevator to observe the entrance and exit* 
of passengers. 

3. Elevators in comparable buildings in the District of Columbia 
are operated by employees who are employed for that purpose. The de¬ 
fendant had at no time employed operators. 

18 4. The mechanism on the elevator which adjusted the speed at 

which the door closed and opened was not operating properly in that the 
door closed too rapidly and after it struck the plaintiff it failed to retract 
with the result that she was struck by a blow of more force than that which 
would have resulted if said mechanism had been operating properly 

The plaintiff relies upon the doctrine of res ipsa loquitor and alleges 
"that the defendants and each of them owed the plaintiff the duty to use the 
highest degree of care. As a result of said negligence the plaintiff sus¬ 
tained a fracture of the neck of the left femur with resultant shortening 
of the left leg, which injury is permanent. 

/S/ Ralph F. Berlow 


19 [Filed Aug. 9, 1955] 

AFFIDAVIT 

DISTRICT OF COLUMBIA, ss: 

I, RALPH F. BERLOW, attorney at law, being duly sworn state 
as follows: I, as attorney for the above named plaintiff, filed the original 
and amended complaint in the above captioned cause. On or about April 
30, 1954 the said cause was called for pretrial. In the course of said 
pretrial hearing the Court indicated orally from the bench that the case 
should be dismissed on the basis that the plaintiff failed to state a cause 


I 


* 


•4 

* 


■4 

V 


4 

« 


t 

4 

► 

*■ 

4 


4 

t 

■4 

♦ 


of action against any of the parties defendant. Thereafter, on May 5, 
1954 there was signed by the Court an Order dismissing said action. 

I never received any notification from the Clerk of the Court that the 
Order was signed on that date. 

The depositions of the plaintiff and Rae L. Catiff are sufficient, 
in my opinion, to establish some negligence. 

/S/ Ralph F. Berlow 

Subscribed and sworn to before me this 9th day of August, 1955 

/S/ Illegible 


Notary Public, D. C. 


My Commission Expires: 2/28/59 


20 [FiledSep. 8, 1955] 

MOTION FOR RELIEF FROM ORDER DISMISSING CAUSE 

COMES NOW the plaintiff, Pearl Jurin, through her attorneys 
Ralph F. Berlow, Esquire, and James C. Toomey, Esquire, and moves 
this Honorable Court to relieve her from the order entered herein on 
the 5th day of May, 1954 dismissing the above captioned cause, and for 
reason therefor states as follows: 

This suit was an action brought by the plaintiff against the Wilt¬ 
shire Parkway, Inc., The Lenkin Construction Company, and Westing- 
house Electric Corporation, based on alleged negligence on each or all 
of the said defendants. The alleged negligence was that the said plain¬ 
tiff, while entering a self-service elevator, was struck by the door of 
said elevator which closed too rapidly; the floor immediately outside of 
said elevator was excessively slippery and unsafe; that the said elevator 
was not properly equipped with safety mechanisms for the protection of 
passengers. 

Depositions were taken of the above named plaintiff and said depo¬ 
sitions corroborate these allegations of negligence. In deposition of 
plaintiff, pages 15, 16 and 20, the plaintiff states that she was struck 
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by the elevator door and caused to fall. On pages 27 and 28, the said 
plaintiff states that the floor caused her to slip. In the deposition of a 
witness, Rae L. Katiff, pages 22 and 23, the said witness states that 
21 she heard words to the effect that the said plaintiff had stated she 

had been struck; on page 8 of said deposition the said witness points out 
that the floor immediately in front of the elevators was not carpeted. On 
pages 12, 13 and 34, the said witness testified that the door to the eleva¬ 
tor did close. While said witness did testify that she did not see the 
plaintiff struck by the door, yet she testified that her back was turned 
toward said plaintiff. 

WHEREFORE, the plaintiff, Pearl Jurin, moves this Honorable 
Court to relieve her from the order dismissing her complaint entered 
herein on the 5th day of May, 1954. 

/S/ JAMES C. TOOMEY, ESQUIRE 
428 Barr Building 

/S/ RALPH F. BERLOW, ESQUIRE 
637 Woodward Building 
Attorneys for Plaintiff 

******* 
(CERTIFICATE OF SERVICE) 

33 [Filed Nov. 9, 1955] 

ORDER DENYING PLAINTIFFS MOTION FOR RELIEF 
FROM ORDER DISMISSING CAUSE 

Upon considering the motion of plaintiff, Pearl Jurin, for relief 
from order dismissing the above captioned cause, together with the Points 
and Authorities submitted, it is by the Court this 9th day of November, 

A. D., 1955; 

ORDERED, that plaintiff’s motion for relief from order dismissing 
the cause be and it is hereby denied and the order of this Court entered 
on the 5th day of May, 1954 dismissing the cause shall stand as entered. 

/S/ Henry Schweinhart 

Seen: JUDGE 

* * * 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
PEARL JURIN, 

Plaintiff, j 

VS ' ) Civil Action No. 1056-52 

WILTSHIRE PARKWAY, INC., ) 
a corporation, doing business ) 

in the District of Columbia, ) 

et al., ) 

Defendants. ) 

1 [Filed Nov. 24, 19521 Washington, D. C. 

November 3, 1952. 

DEPOSITION OF PEARL JURIN 

* * * * * * * 

15 BY MR. WELCH: 

Q. What happened with respect to your fall: Tell me just what oc¬ 
curred. A. That is what I want to tell you. I tried to follow her, and 
the next thing I felt was the door opening on my right arm. Is is so hard 
to explain. I tried to pull away, to get away. I started pulling away im¬ 
mediately, but I slipped and fell. That is all I can tell you. 

Q. What part of your arm touched with the door. (Witness pointing). 

MR. BERLOW: She is pointing to the upper part of her right arm, 
between the shoulder and the elbow. 

THE WITNESS: That is right. 

BY MR. WELCH: 

Q. Do you recall whether the door had soft material, rubber-edging 
or something of that character? A. No, sir. I am sorry. I can’t say. 

Q. Was it just a light touch or otherwise when the door touched the 
upper part of your right arm ? A. No; it was a pretty hard touch — 
enough for me to feel it through my coat. I had a coat on. 

Q. You felt the door through your coat? A. Absolutely. 

16 Q. But the door didn’t push you; you were attempting to step back? — 
A. Yes, sir; I tried to step back, and I slipped. 

Q. Which way did the door push you? A. On the right arm; this 
way (indicating). 
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DEPOSITION OF PEARL JURIN 
Q. Pushed you toward your left ? A. Right. 

Q. Did you move your feet to your left ? A. I tried to step away 

with my left foot, and I slipped. 

* * * * * * * 

Q. Your foot slipped from under you, or what way did you fall? 

A. I fell onto my left side. 

Q. You fell onto your left side ? A. Right. That is all I remem¬ 
ber. 

******* 

18 Q. How is your sight with your glasses, Mrs. Jurin; is your vision 

pretty good? A. No. My vision is not so good. 

******* 

20 Q. Don’t you remember this: that you fell on the floor outside the 

elevator ? A. Sure. 

Q. Don’t you remember this: that you slipped on the floor outside 
the elevator ? A. That is right. 

Q. And don’t you remember that you did not step into the elevator 
at all before you fell? A. No; I don’t. I came across to it and felt the 

door poke me. I tried to pull away from it, and slipped and fell. 
******* 

27 Q. Your belief is that your foot just slipped on the floor as you 

started to step away ? A. I don’t believe; it is a fact. 

******* 

DEPOSITION OF RAE L. KATIFF 
[Filed Oct. 20, 1953] September 14, 1953 

* * BY MR. WELCH: 

8 Q. At any event it would be necessary to take several steps from 

the carpeted area to the door of the elevator? A. Yes. 

******* 

Q. As you stepped in and reached to press the button, did you 
fumble around in getting it or did you immediately press the correct but¬ 
ton ? A. No; I pressed the correct button. 
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I 

j 

I 


I 

DEPOSmON OF RAE L. KATIFF ! 

Q. Now, can you tell us: did that successfully and efficiently hold 

i 

the door stopped? A. Well, the elevator door slip a little, as you know. 

i 

13 Those automatic elevators don’t stay open forever, and close fast. But 
I noticed as I pressed the button it started to, but it did not close. I 

i 

know that as a fact. It just slid a couple of inches, j 

Q. It started to move toward a closed position; is that what you 
mean ? A. Right — into position. 

Q. At the same time you reached to press the button ? A. Yes. 

Q. As you pressed the button, it checked the; door and the door 
went back in? A. Correct. 

i 

Q. Your best estimate is that the door had only moved a couple of 

I 

inches; that is correct is it? A. Yes. That is th^ way I figure it. 

Q. Where did you next see Mrs. Jurin? A. Where? 

Q. Yes. A. She was lying on the floor. 

* a4e * $ £ * * 


BY MR. BERLOW: 

34 Q. Isn’t it a fact that you don’t know whether the door struck her 

or not? A. Well, I didn’t see it. 

Q. You couldn’t see it, because you were looking at the button 
marked ’’Door”? A. Right. 

******* 


PRE-TRIAL PROCEEDINGS 

[Filed Mar. 22, 1954] March 18, 1954 

(Pre-trial page no. 24) 

63 MR. BERLOW: In that case of Jurin v. Wiltshire, I just spoke to 

the reporter. He told me it will take about a week to write up the state¬ 
ment and the proceedings. I wonder if I could have a week after that — 
in other words, a total of two weeks — in which to examine the statement 
and offer any amendments, if any occur to me, at that time. That would 
be two weeks from today. 

THE COURT: Well, I think the amendments, if any, had better 
be done here in the courtroom. 
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PRE-TRIAL PROCEEDINGS 

MR. BERLOW: In open court? 

THE COURT: I think so, because the action I took was based on 
your statement of the case plus the record, of course. 

(Pre-trial page no. 25) 

MR. BERLOW: Could we set a date now, after examination of the 
statement, to offer any oral amendments ? 

THE COURT: Yes, we could. 

MR. BERLOW: Would two weeks from today be all right? 

THE COURT: April 1st. 

MR. BERLOW: Yes, sir. Thank you. I will notify other counsel. 

Excuse me, Your Honor. I assume from that that the order will 
not be submitted until — then that day they can submit the order at the same 
time? 

THE COURT: That is right. 

MR. BERLOW: Should I so inform them? 

THE COURT: That is right. 

MR. BERLOW: Yes, I will do that. 

♦ * * 4c * * * 
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QUESTIONS PRESENTED 

Did the trial court abuse his discretion in denying appel¬ 
lant's motion for relief from the final judgment dismissing the 
complaint when it appeared that said motion, which was filed 
sixteen months after final judgment was entered, demonstrated 
no justification for the relief requested and when the record 
demonstrated that the complaint failed to state a claim upon 
which relief could be granted. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 13,147 


PEARL JURIN, 


v. 


Appellant, 


WILTSHIRE PARKWAY, INC., 
THE LENKIN REALTY COMPANY, 


and 

WESTINGHOUSE ELECTRIC CORPORATION, 

Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

The above-entitled action was initiated by the filing of a complaint 
on behalf of Pearl Jurin against Wiltshire Parkway, Inc., The Lenkin 
Construction Company and Westinghouse Electric Corporation on March 
10, 1952. It was dismissed by order dated May 5, 1954 because plaintiff, 
factually, failed to state a prima facie case at pre-trial. The complaint 
sought money damages for personal injuries allegedly sustained when the 
plaintiff . . . "was caused to be thrown off-balance ..." while enter- 
ing a Westinghouse elevator located on premises maintained and controlled 
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by Wiltshire Parkway, Inc. and the Lenkin Construction Company. These 
injuries allegedly resulted from the carelessness of the defendants in the 
operation of the elevator and in the maintenance of the hallways and areas 
adjacent thereto. (Rec. 69). Answers were filed by the respective de¬ 
fendants which set forth general denials of negligence and asserted con¬ 
tributory negligence as an affirmative defense (Rec. 1, 3, 5), On April 
15, 1953 the complaint was amended so as to name The Lenkin Realty 
Company as defendant rather than Lenkin Construction Company (Appel¬ 
lant's App. 1). 

On March 18, 1954 the cause was called for pre-trial proceedings 
before Judge Henry A. Schweinhaut. In the attempt to obtain a detailed 
statement of plaintiff's claim upon which the issues for trial could be 
framed, it became apparent that there was no factual support for the 
negligence claimed. The court, in consideration of the depositions on 
file and statements of counsel with respect thereto, directed plaintiff's 
counsel to make a full statement of his claim so that a determination 
could be made with respect to whether a prima facie case was stated. 

The record in this cause consists of the pleadings; oral depositions 
of the plaintiff and of the witness Mrs. Rae L. Katiff; the transcribed 
oral statement of plaintiff's case; the written statement of plaintiff's case 
and four photographs which by agreement of counsel were introduced into 
evidence as a part of the record in the cause. Plaintiff's counsel did not 
indicate that there was anything in addition thereto. 

According to the November 3, 1952 deposition of the plaintiff Pearl 
Jurin, she was on her way to the apartment of Mrs. Katiff when the acci¬ 
dent occurred. When she arrived in the lobby of the apartment house she 
called at the desk for Mrs. Katiff and asked her to come down "Because I 
don't like elevators myself. That was why I mentioned for her to come 
down for me. I mean I don't like to operate them myself." (Appellees' 
App. 2). After meeting Mrs. Katiff in the lobby they approached the 
elevator. Mrs. Katiff preceded plaintiff into the elevator. "I couldn't 
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see. She [Mrs. Katiff] was in front of me, and I left it to her to start 
out, and I think she pressed the button and we started in. I started follow¬ 
ing her." (Appellee's App. 2). "Yes, I followed right behind her." 
(Appellee's App. 4). Plaintiff did not know whether Mrs. Katiff got all 
the way into the elevator before the fall; whether Mrs. Katiff had her 
hand on the door when she stepped in; or whether she got one foot into 
the elevator before she fell ("l don't think so; I don't think so. I remember 
that I was very near.") (Appellees' App. 3-4). The next thing she knew 
she felt the door closing on her right arm. "I tried to pull away, to get 
away. I started pulling away immediately, but I slipped and fell. That 
is all I can tell you." (Appellees* App. 4). 

She also testified that the touch from the door "was a pretty hard 
touch - enough for me to feel it through my coat." (Appellees' App. 5). 

She admitted that her vision was . . . "not too good." 

Q. How is your sight with your glasses, Mrs. 

Jurin, is your vision pretty good? A. No. My 
vision is not so good. 

Q. Did Mrs. Kadiff [sic] know that? A. That 
is right; of course. I told her. I don't deny that." 

(Appellees'App. 5-6)." 

Mrs. Jurin saw nothing on the floor that might have caused her to fall. 
(Appellees' App. 6-7). 

Her companion, Mrs. Katiff, confirmed their meeting in the lobby 
on the day of the accident when she was examined under oath on Septem¬ 
ber 14, 1953. Mrs. Katiff went from the elevator into the lobby in order 
to meet Mrs. Jurin. On the return to the elevator there was an uncarpet¬ 
ed area which required several steps to cross. She did not notice that 
Miss Jurin had any difficulty in walking and did not consider that she 
needed assistance; however, she did notice that her gait was cautious and 
slow. (Appellees'App. 9-10). When they arrived at the elevator, Mrs. 
Katiff pushed the button to summon the elevator (Appellees' App. 10-11). 
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She had been told that Mrs. Jurin had a great fear of elevators so she said 
"wait a minute” either before or after she stepped into the elevator (Appel¬ 
lees’ App. 11-12). She intended to press the stop button to check the door 
so as to hold it while Mrs. Jurin got in. The doors on these automatic 
elevators ”... don’t stay open forever ...” and the door slid a little 
but was checked when she pressed the stop button (Appellees’ App. 11-13, 
16-17). She turned around and at first did not see Mrs. Jurin, however, 
she then saw her on the floor. She did not see her fall because she had her 
eyes on the button (Appellees’ App. 12-13, 15). 

’Q. When you did see the door start to move for¬ 
ward to a closed position, you were facing in such po¬ 
sition that you could have seen her if she were stand¬ 
ing in the doorway? A. No; she wasn’t in the doorway. 

Q. You can be certain the door itself did not strike 
her? A. That, I know for sure. ” (Appellees’App. 

13). 

Plaintiff’s counsel supplemented this testimony with an oral state¬ 
ment by way of specifying the negligence claimed. He stated that the sup¬ 
port for the claim consisted of evidence shown in photographs that the area 
in front of the elevator was constructed of a smooth tile-like substance 
whereas the rest of the lobby and surrounding area was carpeted. He 
stated that this area was covered with wax or a similar material which 
was applied with rotary brushes and increased the natural slipperiness 
of the floor and that there was no corrugated rubber mat outside the eleva¬ 
tor door. The elevator, he said, was entirely automatic. It was negligent¬ 
ly maintained and operated because there was no employee to operate it; 
it had no mirror; it had no corrugated metal extending from its doorway 
into the lobby; and its door came from its concealed position ”... with 

greater rapidity than elevator doors.normally do”. Because 

of these conditions, he said, the door ”... struck her on her arm. She 
would have been able to regain her balance, or might have been able to 
regain her balance, but for the fact that the defendants had maintained a 
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slippery surface on the area directly in front of the entrance to the eleva¬ 
tor. " (Appellees* App. 19-20). 

The court considered the record thus presented and stated: 

Tf What your statement boils down to - this is what I 
had in mind when you first started out as a pre-trial 
statement - what it really boils down to is that some¬ 
body else pushed the button too soon. That is actually 
what this thing is all about. 

Tf Mr. Berlow: That is the defendants' position, 

Your Honor. 

• f • 

"The Court: It is your own statement. 

"Mr. Berlow: No. My position is, even if she had 
pushed the button too soon, if they had been careful in ac¬ 
cordance with the duties to use the highest degree of care, 
they would have had a safe surface on the floor and the 
plaintiff would not have fallen, even if the button had been 
pushed too soon. 

"The Court: That is too 'iffy 1 for me." (Appellees' 

App. 21). 

The Court, sua sponte, dismissed the complaint (Appellees' App. 22). 

At 2:00 P. M. on that same day, Mr. Berlow appeared before the 
court, ex parte, to make application for leave to examine his statement 
and offer any amendments which might occur to him. This leave was grant¬ 
ed (Appellant's App. 9-10). Thereafter on April 30, 1954 the cause again 
came on for hearing before Judge Schweinhaut in a proceeding similar to a 
hearing on a motion for reconsideration. That proceeding was reported by 
Court Reporter David Spatzer, however, appellant's counsel has not seen 
fit to have it transcribed and the transcript was not a part of the record on 
this appeal. The Court did not feel that any matter was presented which 
would justify a change in position and therefore entered an order on May 
5, 1954 dismissing the cause (Appellant's App. 3). Subsequently, on May 
21, 1954 a document entitled "Plaintiff's Statement of the Case" was filed. 
The record does not reveal by what authority this was done and the document 
does not contain a certificate indicating that it was served upon counsel for 

. ! # 
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defendants (Appellant's App. 3). This written statement contained these 
additional specifications of negligence claimed: 

"1. The floor in front of said elevator was slip¬ 
pery and unsafe. 

2. The elevator did not have the proper safety 
appliances used in the District of Columbia in compar¬ 
able elevators such as a mirror to permit the operator 
of the elevator to observe the entrance and exit of pas¬ 
sengers. 

3. Elevators in comparable buildings in the Dis¬ 
trict of Columbia are operated by employees who are 
employed for that purpose. The defendant had at no 
time employed operators. 

4. The mechanism on the elevator which adjusted 
the speed at which the door closed and opened was not 
operating properly in that the door closed too rapidly 
and after it struck the plaintiff it failed to retract with 
the result that she was struck by a blow of more force 
than that which would have resulted if said mechanism 
had been operating properly. 

The plaintiff relies upon the doctrine of res ipsa loquitor and alleges 
that the defendants and each of them owed the plaintiff the duty to use the 
highest degree of care." 

Fifteen months later, again without a certificate of service upon op¬ 
posing counsel, an affidavit of counsel for plaintiff was filed which indi¬ 
cated T T never received any notification from the Clerk of the Court that 
the order was signed on that date" (Appellant's App. 4). This affidavit 
did not deny that counsel had notice of the dismissal at oral hearings on 
March 18, 1954 and April 30, 1954, nor did it deny that a copy of the 
proposed order was served upon him before presentation to the Court. 

No good faith denial of actual notice of the entry of this order could be 
made. Counsel for appellees of course, have no information about whe¬ 
ther the Clerk notified Mr. Berlow or not. 

Sixteen months after entry of final judgment plaintiff filed a Motion 
for Relief from Order Dismissing Cause" (Appellant’s App. 5). This 



motion merely restated the contentions with respect to the negligence 
claimed. It contained none of the arguments that are advanced on this 
appeal, nor did it recite the filing of Mr. Berlow’s affidavit. It contained 
nothing as reason for the granting of the relief requested and did not even 
purport to show factors which would justify relief under Rule 60(b), Fed¬ 
eral Rules of Civil Procedure. Memoranda of Points and Authorities in op¬ 
position to the motion were filed by appellees (Rec. 22, 26, 29). The mo¬ 
tion was denied by order dated November 9, 1955 (Appellant’s App. 6). 

This appeal followed (R. 34). 

SUMMARY OF ARGUMENT 

The motion was not timely filed. Under the circumstances presented, 
sixteen months was an unreasonable delay in making application for relief 
from the judgment entered on May 5, 1954. The motion contained no state¬ 
ment which would warrant the relief requested. The grounds urged for 
the first time on this appeal are barred by the limitations of Rule 60(b) (1), 
Federal Rules of Civil Procedure because they purport to show excusable 
neglect. If it is assumed that they are not barred, they are insufficient 
to justify relief. Rule 60(b) (6) does not provide a vehicle with which to 
evade the requirements of Rule 73 (a) or Rule 60 (b) (1) and should be ap¬ 
plied only in extreme cases. The ruling made was pursuant to a motion 
directed to the sound discretion of the trial court and is reversible only 
for abuse of discretion. The claim of negligence asserted was not suffi¬ 
cient to establish a basis for an award of damages for the injuries alleged¬ 
ly sustained and was properly dismissed. 
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ARGUMENT 

f 

Appellant relied upon Rule 60 (b), Federal Rules of Civil Procedure 
in support of her motion for Relief from Order Dismissing Cause. None 
of the six subsections was specifically relied upon before the trial court. 
Beyond question, the motion was directed to the sound discretion of a 
trial court as are all motions for relief from final judgment previously 
entered. The ruling therefore is subject to review for abuse of discre¬ 
tion only. Bridoux v. Eastern Air Lines , 93 U. S. App. D. C. 369, 214 
F 2d 207 (1954); Perrin v. Aluminum Company of America , 197 F 2d 254 
(9th Cir. 1952). 

Appellant’s motion contained nothing except a rehash of the liability 
contentions which were made at pre-trial. Nothing which could constitute 
(1) mistake, inadvertence, surprise, excusable neglect; (2) newly dis¬ 
covered evidence; (3) fraud, misrepresentation, misconduct; (4) void 
judgment; (5) release, discharge; or (6) any other reason justifying relief 
was stated. In these circumstances, it cannot be said that the trial court 
abused his discretion in denying the application. 

Several points are raised on this appeal which were not relied upon 
by appellant in the trial court. These should not be considered since they 
were not presented below. Perrin v. Aluminum Company of America , 
supra . Assuming arguendo that all arguments raised in the appeal were 
made to the trial court, the result would be the same because nothing 
stated has more than a possible superficial validity. 

The affidavit of Ralph F. Berlow was not mentioned in appellants 
motion for relief nor was it served upon opposing counsel. That affidavit 
said nothing more than that he had not received "notification from the 
Clerk of the Court, that the Order was signed on that date. ” It did not 
state that counsel had no actual notice of the action taken in open court. 



It did not deny receipt of the copy of the order served upon him by counsel 
• 

for appellee Westinghouse Electric Corporation on May 4, 1954. It did 
not deny actual notice of the entry of the order and It did not state that 
the lack of notice fromthe clerk was the reason he had not noted an appeal 
as stated on page 2 of appellants brief. Moreover, there was no indica¬ 
tion that appellant herself was not aware of the court’s action prior to June 
5, 1954. 

On page 4 of appellant’s brief counsel states that "No further hear¬ 
ing appears of record ..." after the court, on March 18, 1954, granted 
the ex parte oral application of appellant’s trial counsel for leave to sup¬ 
plement or amend his pre-trial statement. Mr. Berlow’s affidavit admits 
that a further pre-trial proceeding was held on April 30, 1954. The fact 
that this hearing was held is recorded in accordance with usual practice 
on the face of the jacket of the District Court file. It was reported by 
Court Reporter Spatzer; however, counsel for appellant has not seen fit 
to include it in the record on this appeal. Moreover, for an additional rea¬ 
son, Appellant’s indirect claim, that the promised leave to amend was de¬ 
nied, must fail. The record shows that a written statement was filed on 
behalf of appellant on May 21, 1954. There is no indication as to the au¬ 
thority by which this document was filed and it, like Mr. Berlow’s affi- 

v | . • .. 

davit, did not contain a certificate of service. Anything which appellant 
desired to add could have been asserted at that time. Nothing contained' 
in the written statement materially changed the claim as it was asserted 
on March 18, 1954. Presumably, the April 30, 1954 hearing likewise con¬ 
tained nothing which Judge Schweinhaut felt to be of persuasive force. 

Appellant’s counsel continuously refers to cases which involve de¬ 
fault judgments taken and to the reluctance with which court’s deny motions 
to vacate those judgments pointing out that effective judicial administration 
favors trial on the merits. Apparently he feels that this cause was not de¬ 
cided upon the merits. Nothing could be further from the truth. A full 
and fair consideration of the liability questions involved and of the evidence 
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available to support the various claims was given by the pre-trial court 
and his decision that a prima facie case was not stated certainly was a 
decision on the merits. 

The grounds stated as support for the motion for relief amount to 
contentions (1) that the dismissal on the merits was erroneous; (2) that 
the failure to receive a notice of the entry of the order from the clerk 
prevented a timely notice of appeal; and (3) that adequate opportunity to 
amend was not given. Reasons (1) and (3) should have been raised by a 
direct appeal and reason (2), if it states a justification, constitutes a claim 
of excusable neglect. 

Rule 60 (b) provides that motions for relief under subsections (1), 

(2) and (3) must be made within one year. Appellant's claim, if it amounts 
to a showing of excusable neglect, is therefore barred because it was filed 
sixteen months after judgment. Motions for relief under the other sub¬ 
sections, specifically subsection (6), must be filed within a reasonable 
time. Appellant, on appeal, relies upon subsection (6) however, there 
are several reasons why the reliance is misplaced. 

First, subsection (6) a residual clause, cannot be invoked if the 
! reasons stated logically come within the purview of one of the other spe¬ 
cific subsections. Klapprott v. United States , 335 U.S. 601 (1949); Moore's 
Federal Practice, 2d Edition, Vol. 7, Para. 60. 27. Appellant's reasons 
for not filing a notice of appeal, if justification at all, are statements which 
purport to demonstrate excusable neglect. Professor Moore, at Para. 60 
4 28 /2/, p. 325 states: 

M Clause (6), which gives the district court power to 
relieve a party for any other reason that justifies relief 
from the operation of the judgment, is mutually exclusive 
of the preceding clauses; and does not give the court a dis¬ 
pensing power to afford relief on grounds that are legitimate¬ 
ly within clause (1), or (2), or (3) when relief thereunder is 



barred by the one year period that is applicable to them. 

Clause (6) is reserved for exceptional cases; and if the 
ground for relief is properly within that clause then what 
constitutes a reasonable time must, of necessity, vary 
with the peculiar facts of the case. " 

Second, subsection (6) as an additional qualification requires that 
the "other reason" be such as to justify relief. Moore, Para. 60.27, p. 
295. Appellant's motion did not even purport to state such a reason. The 
reasons urged on the appeal are not persuasive. The affidavit of Mr. Ber- 
low is evasive and inconclusive. The record clearly demonstrates that 
Mr. Berlow had actual knowledge of the action taken and if appellant or 
her attorney had desired to take an appeal the means were available to 
them to ascertain the exact date of the order’s entry. Appellant engaged 
experienced and extremely competent trial counsel and since his actions 
were hers, it must be concluded that the failure to appeal was the result 
of conscious and deliberate action at that time. Lidwith v. Storkan, 2 
F.R.D. 539 (D. Neb. 1942). 

The authorities are unanimous to the effect that Rule 60 (b) (6) can¬ 
not be used as a means of extending the time for appeal. In Morse-Starrett 
Products Co . v. Steccone, 205 F2d 244 (9th Cir. 1953) at page 249 the 
court said: 

"The provisions of Rule 60 (b) (6) were not intended 
to benefit the unsuccessful litigant who long after the time 
during which an appeal from a final judgment could have 
been perfected first seeks to express his dissatisfaction. 

The procedure provided by Rule 60 (b) is not a substitute 
for an appeal. " 

Perrin v. Aluminum Company of America , supra ; Gilmore v. Hinman, 

89 U. S. App. D. C. 165, 191 F. 2d 652 (1951). Nor can Rule 60 (b) (6) be 
used to evade the time limit imposed upon the use of subsections (1), (2) 
and (3). Allen v. Trivett, 98 A 2d 787 (D. C. Mun. App. 1953). 
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The motion in this cause was not filed within a reasonable time. 

There were no extraordinary circumstances which prevented timely ac¬ 
tion such as those found in Klapprott v. United States , supra . Appellant’s 
action demonstrates either that her protest against the judgment is an 
afterthought or that she had so little interest in her cause that sixteen 
months elapsed after it reached the pre-trial stage before she bothered 
to inquire into its status. There were no factors which prevented her 
inquiry. In such circumstances her motion for relief was untimely. 

* Ackermann v. United States , 340 U.S. 193 (1950); Morse-Star rett Pro ¬ 
ducts Co. v. Steccone, supra ; Gilmore v. Hinman, supra . 

t The motion was properly denied for the further reason that plain¬ 
tiff’s statement clearly failed to state a claim upon which relief could be 
granted. United States v. Sipler , 94 F. Supp. 987 (D. M. D. Pa. 1951), 
affd. 191 F 2d 816. 

Appellees have set forth all relevant portions of the record in their 
appendix, in order to demonstrate to the court the absence of any substan¬ 
tial support for a claim of negligence on their part. Appellant neither at pre¬ 
trial, nor subsequent thereto, indicated that there was any additional evi¬ 
dence and the trial court’s action was taken on that assurance. The photo¬ 
graphs (Appellees’ App. 24-27) depicting the scene of the fall demonstrate 
that the elevator involved was a recent automatic model. Appellant’s 
claimed negligence on the part of appellee Westinghouse was that the ele¬ 
vator had no operator; that it had no mirror; that its door sill did not ex¬ 
tend into the lobby; that its door closed with greater rapidity than elevator 
doors normally do; and that it did not retract upon contact. Automatic 
elevators are not supposed to have operators. The failure to have a mir¬ 
ror could not have been a proximate cause because Mrs. Katiff was looking 
at a button at the time of the fall and would not have been using a mirror 
anyway. There was no proffer of evidence that the door sill was negligent¬ 
ly designed or that the elevator failed to function properly. Plaintiff did not 
testify that the door closed with a greater than usual rapidity or force and, 



if she had, her mere description by way of expletive would not be suffi¬ 
cient to sustain a charge of negligence. Sheckells v. Capital Transit 
Company , U.S. C.A., D. C., November 10, 1955; Chicago, M. &StP . 

R. Co . v. Harrington, 185 F. 2d 88 (9th Cir. 1950); Belledeau v. Con ¬ 
necticut Co. , 110 Conn. 625, 149 A. 127 (1930); Kaufman v. Baltimore 
Transit Co. , 197 Md. 141, 78 A. 2d 464 (1951); Taylor v. Westchester 
Street Transp. Co. , 276 App. Div. 874, 93 NYS 2d 395 (1949). 

There was no claim that the sensitive edge failed to function pro¬ 
perly. Plaintiff's testimony did not warrant such a claim and Mrs. Katiff 
testified that the door retracted as soon as she touched the button after 
it moved a few inches. 

The claim of negligence against the other appellees was equally 
unsupported. The fact that there was no carpet or rubber mat does not 
show negligence. There was no foreign substance according to plaintiff's 
testimony. Mr. Berlow stated that the floor had been waxed but there 
was no evidence and no claim that it had been waxed improperly. Plain¬ 
tiff testified to nothing except that she slipped and fell. 

It is fundamental that some statement of fact which establishes 
negligence or from which an inference of negligence can be derived must 
be made before a plaintiff is entitled to a trial. Until such a statement 
is made, there is no prima facie case and no issues to be tried. The 
trial court would have been derelict in his duty had he permitted this case 
to go to trial and thus consume valuable judicial time and expense. 


CONCLUSION 

The claim presented was patently devoid of merit. The trial court 
was justified in his denial of the motion for relief from the order dismis¬ 
sing the cause because (1) no grounds were urged in justification of the 
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relief requested; (2) the grounds now asserted are barred because they 
purport to show excusable neglect and should have been asserted within 
one year; (3) the grounds now asserted are insufficient to justify the 
relief requested; (4) no abuse of discretion has been demonstrated; 

(5) the motion was not filed within a reasonable time; and (6) because 
Rule 60 (b) (6) does not operate to extend the time for appeal. The judg¬ 
ment of the trial court should therefore be sustained. 

Respectfully submitted, 

H. MASON WELCH 

1511 K Street, N. W. 

Washington, D. C. 

Attorney for Appellee Wiltshire 
Parkway, Inc. 

MYER KOONIN 
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Washington, D. C. 

Attorney for Appellee Lenkin 
Realty Company 
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APPENDIX 

IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 
[Filed Nov. 24, 1952] 

PEARL JURIN, j 

Plaintiff, ) 

TO * | ClvU Action No. 1056-52 

WILTSHIRE PARKWAY, INC. I 
a corporation, doing business in l 
the District of Columbia, et al., j 

Defendants. ) 


EXCERPTS FROM DEPOSITION OF PEARL JURIN 


4 Thereupon, 

PEARL JURIN 

was called for examination by counsel for defendant Wiltshire Parkway, 
Inc., and, having been first duly sworn, was examined and testified as 
follows: 

Examination by Counsel for First Defendant 
BY MR. WELCH: 

* * * * * * * 

Q. You are the plaintiff in a suit to recover damages for injuries 
alleged to have occurred when you sustained a fall in this building? A. 
No; it is next door. 

Q. Next door? A. Yes. 

Q. This is 3801 Connecticut Avenue? A. That is right. 

Q. And the address where you sustained the fall is what? A. I 
think it is 3701. 

5 Q. Were you a resident in this building at that time? A. Yes, sir. 

Q. Did you occupy this same apartment, 219? A. Yes, sir. 

* * * * * * * 


Q. And when you came back to the building known as 3701, did you go 
in there with your packages? A. Just with just one little package; 
yes, sir. 
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Deposition of Pearl Jurin 

Q. What did you do then, when you entered the building? A. Walk¬ 
ed up to the desk and asked her to call Mrs. Kadiff down. She said I should 
go right up. I said "No, 1 had spoken to Mrs. Kadiff and told her I would 

not go up by myself, and for her to come down". 

******* 

9 Q. What was it that prompted you to ask to have Mrs. Kadiff come 
down to get you? A. Because I don T t like elevators myself. That was 
why I mentioned for her to come down for me. I mean I don f t like to oper¬ 
ate them myself. 

Q. Was it a self-service elevator? A. That is right. 

******* 

10 Q. When you and Mrs. Kadiff arrived at the elevator door, was the 
door open or closed? A. I couldn't see. She was in front of me, and I 
left it to her to start out, and I think she pressed the button and we started 
in. I started following her. 

Q. Now, when you and Mrs. Kadiff were in front of the elevator, 
you could see the elevator door couldn't you? A. Yes. 

Q. You know whether it was open or closed? A. Well, I don't re¬ 
member. 

Q. But you don't remember whether Mrs. Kadiff had to push the but¬ 
ton in order to open the door or whether the door was already open? A. 
That, I couldn't say because I left it to her. 

Q. Do you remember whether you and she had to stand at the eleva¬ 
tor waiting for the elevator to come to that floor? A. Yes; I did stand sev 
eral minutes. 

Q. Is there some signal at the elevator indicating whether the car 
is going down or going up? A. I don't know. 

11 Q. When you say you stood there a few minutes, how many minutes 
would you say? A. Could have been a few seconds; I don't know. I know 
we stood there. I stood near her and did not observe to look whether that 
was a light or anything. I don't know. 

Q. And during the time you stood there waiting, did you observe 
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that eventually the elevator came down and somebody got out of it? 

A. No, I don't think so. No, I don't think anybody got out of it. 

Q. Do you have any clear recollection now, since I have asked you 
these questions to refresh your mind, did Mrs. Kadiff press the button 
to open the elevator door? A. 1 think she did. 

Q. And you saw the door open? A. No, I didn't see the door open. 
Q. There came a time when Mrs. Kadiff stepped into the elevator? 
A. Yes. 

Q. How far behind her were you when she stepped into the elevator? 
A. I don't know. I watched myself; I didn't watch her. 

Q. Before Mrs. Kadiff stepped into the elevator, both of you were 

12 standing there waiting to get into the elevator; isn't that right? 

A. That's right. 

Q. And while you were standing there waiting you must have been 
very close together? A. I don't know. 

Q. Well, you were what we would call conversing weren't you? 

A. I couldn't say. 

Q. Didn't you and Mrs. Kadiff leave this little bench where you 
were waiting, and proceed over to the elevator together? A. That is 
right. 

Q. Would you say you proceeded to the elevator side by side, slowly 
to the elevator, or were you in back of her? A. I couldn't say. 

Q. Do you recall whether she walked ahead of you or she remained 
with you while you were going to the elevator; or did she walk away from 
you? A. I don't know whether she walked away. I know I followed her. 

Q. Would you say you were following her a step or two behind her or 
that you proceeded side by side to the elevator? A. I couldn't say. I 

13 did not watch. 

Q. While you were standing waiting to get in the elevator, you do 
not recall whether you and she stood side by side and were talking to each 
other? A. I don't know. 

Q. You must have seen her step into the elevator, didn't you? 
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A. I suppose so. 

Q. And when she stepped, didn’t you step in too following right be¬ 
hind her? A. Yes; I followed right behind her. 

Q. Did Mrs. Kadiff get all the way into the elevator before you fell? 
A. I don’t know. 

Q. Did Mrs. Kadiff have her hand on the door of the elevator, for 
instance, when she stepped in? A. I don’t know. I was watching myself; 
watching my own way. I don’t know. I didn’t observe all that. 

Q. Well, as you started to step into the elevator, did you actually 
get one foot into the elevator before you fell? A. I don’t think so; I don’t 
think so. I remember that I was very near. 

I am trying to remember whether my foot was in then — but I don’t 
think so. 

******* 

14 Q. As well as you remember now, you don’t remember? A. No. 

Q. But you don’t believe that you had stepped into the elevator at all; 

; is that correct? A. I am trying to recall. I must have had my .foot very 
nearly partly in, because I felt the door opening — so honestly I am trying 
to recall. The thing happened so fast. 

MR. WELCH: Oh, surely. You take all the time you want to recall. 

MR. BERLOW: I think she has answered the question, hasn’t she? 

MR. WELCH: I think so, but I did not want to cut her off. I have 
another question to ask her. I want you to take all the time you wish to 
recall (addressing witness). 

THE WITNESS: I am trying to remember. I can’t take any more 
time. I just can’t remember. 

15 BY MR. WELCH: 

Q. What happened with respect to your fall; Tell me just what oc¬ 
curred. A. That is what I want to tell you. I tried to follow her, and the 
next thing I felt was the door opening on my right arm. It is so hard to 
explain. I tried to pull away, to get away. I started pulling away im¬ 
mediately, but I slipped and fell. That is all I can tell you. 
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Q. What part of your arm touched with the door. 

(Witness pointing.) 

MR. BERLOW: She is pointing to the upper part of her right arm, 
between the shoulder and the elbow. 

THE WITNESS: That is right. 

BY MR. WELCH: 

Q. Do you recall whether the door had soft material, rubber-edging 
or something of that character? A. No, sir. I am sorry. I can’t say. 

Q. Was it just a light touch or otherwise when the door touched 

the upper part of your right arm? A. No; it was a pretty hard touch — 

*> 

enough for me to feel it through my coat. I had a coat on. 

Q. You felt the door through your coat? A. Absolutely. 

16 Q. But the door didn’t push you; you were attempting to step back? 

A. Yes, sir; I tried to step back, and I slipped. 

Q. Which way did the door push you? A. On the right arm; this 
way (indicating). 

Q. Pushed you toward your left? A. Right. 

Q. Did you move your feet to your left? A. I tried to step away 
with my left foot, and I slipped. 

Q. What part of your feet slipped; your heel, you sole or what? 

A. I don’t know. I don’t wear high heels. 

Q. Leather heels ? A. Yes; leather heels. 

Q. What you would call nurse’s heels — slippers or what? A. Real 
narrow heel plates on the leather. I don’t know. They click-clack together 
when I walk. 

Q. Your foot slipped from under you, or what way did you fall? 

A. I fell onto my left side. 

Q. You fell onto your left side? A. Right. That is all I remember. 
* * * * * * * 


■ 


Q. How is your sight with your glasses, Mrs. Jurin; is your vision 
pretty good? A. No. My vision is not so good. 


r 
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Q. Did Mrs. Kadiff know that? A. That is right; of course. I 
told her. I don r t deny that. 

Q. When you and Mrs. Kadiff got to the elevator door, did Mrs. 
Kadiff tell you to wait a minute until she had gotten into the elevator so 

she could hold the door? A. I don’t know. 

******* 

20 BY MR. WELCH: 

Q. Don’t you remember this: that you fell on the floor outside the 
elevator? A. Sure. 

Q. Don’t you remember this: that you slipped on the floor outside 
the elevator? A. That is right. 

Q. And don T t you remember that you did not step into the elevator 
at all before you fell? A. No; I don’t. 1 came across to it and felt the 
door poke me. I tried to pull away from it, and slipped and fell. 

Q. As a result of the fall, where, what part of your body, was hurt? 
A. The left. 

******* 

27 Q. Mrs. Jurin, on the afternoon of this fall, you say you walked 

up four steps from the first level of the lobby to the elevator level? 

A. That is right. 

Q. Well, was there a railing there; did you use a railing? A. I 
don’t know whether I used the railing or not. 

Q. Do you recall going up the steps? A. I don’t recall. 

Q. Was it perfectly light and bright and clear in there so you could 
see where you were going; were walking, and what you were doing? A. 
That is right. 

Q. Did you observe anything on the floor of any kind that might have 
caused you to fall? A. No. 

Q. Your belief is that your foot just slipped on the floor as you 
started to step away? A. I don’t believe; it is a fact. 

Q. There wasn’t any substance on the floor that made you slip? 

A. I don’t know what you mean. 


7 

Deposition of Pearl Jurin 

Q. Well, a substance - you know what a substance is, on the floor. 
Was there anything that you stepped on, or did you just slip on the floor 
itself? 

28 MR. BERLOW: He means any foreign substance. Is that what you 

mean? 

MR. WELCH: Yes. 

Q. I mean, Mrs. Jurin, any foreign substance on the floor that 
caused you to slip? A. I don’t know. All I know is I just slipped. 

Q. Couldn’t you feel what your foot was on? A. I said I felt it was 
on the bare floor. Part of the ways is a rug and part isn’t. I felt it was 
a rug; all I can say. 

Q. Was that part of the floor you had previously walked across to 
sit on the bench or settee? A. I don’t remember whether there is any 
bare floor near that little bench. That being the first time I was in that 
building, I couldn’t tell you. 

Q. And you have no recollection now whether you walked across the 

bare floor to go to the bench or not? A. No, sir. 

* * * * * * * 

30 Examination by counsel for defendant Westinghouse Electric Corp . 

* * * * * * * 

33 BY MR. SIRICA: 

Q. You said you had some difficulty with your eyes; what was the 
nature of your difficulty with your eyes? A. Arrested glaucoma. 

Q. Your vision is affected by that condition? A. That is right. 

Q. You can’t see very well? A. I can’t see very well is right. 

Q. And your eyes were in that condition on the day of the accident; 
right? A. That is right. Definitely for nine and a half years. 

Q. It is a fact isn’t it that you bumped into objects and different 
things when you walked along because you are not able to see well? 

A. I am very careful, but would go shopping; do my little chores. 

Q. You had to be very careful on account of your eyes? 

A. That is right. 


34 
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Q. Do you remember how far in front of you Mrs. Kadiff was at the 
time of the accident? A. No. 

Q. Did you see her? A. No, sir. I have no idea. 

Q. You did not see her? A. No, sir. I was watching my own 

self. I knew I had to watch. I watched myself. I could not watch her. 
******* 

Further Examination by counsel for Defendant Wiltshire Parkway, In c. 
******* 

35 Examination by counsel for Plaintiff 

BY MR. BERLOW: 

Q. Mr. Sirica asked you: Isn't it a fact you bumped into things when 
you went shopping and did your housekeeping prior to the time of this acci¬ 
dent. Was it frequently that you bumped into things while doing your work? 
A. No. I walked slow. I watched myself where I go. I try not to bump 
into things. 

Q. So your answer to the question is — A. No. 

36 MR. BERLOW: That is all I have. 
******* 


EXCERPTS FROM DEPOSITION OF RAE L. KATIFF 
[Filed Oct. 20, 1953] 

3 Whereupon, 

RAE L. KATIFF 

was produced as a witness, and, having been first duly sworn, was ex¬ 
amined and testified as follows: 

DIRECT EXAMINATION 
BY MR. WELCH: 

******* 

Q. In her complaint she alleges that on the 27th of December, 1952, 
she was injured by virtue of an incident which occurred at the Wiltshire 
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Parkway Apartments or the Wiltshire Apartments; and I want to ask 
if you were present at the time of the incident in which she sustained in¬ 
jury? A. Well, how it happened I don T t know. I was there, but I did not 
see it. 

******* 

Q. On that occasion, did you meet Mrs. Jurin by appointment? 

A. Yes. 

Q. About what time of day was it? A. I can T t recall. 

MR. BERLOW: I can’t hear you. 

THE WITNESS: I know she called me but didn’t come over for a couple 
of hours after she called me. I can’t recall. 

BY MR. WELCH: 

Q. Where did you meet her with respect to the lobby of the apartment 

house ? A. Well, the desk girl called me and told me she was in the 
lobby, and I told her I would come down. 

Q. And you did, then, comedown? A. Right. 

Q. To meet Mrs. Jurin? A. That is right. 

Q. Did you see her in the lobby when you came down? A. When I 
stepped off the elevator, she picked herself up from the chair and came 
toward me. 

Q. She had been waiting in the lobby for your appearance? A. Right. 

Q. And so you saw her get up from the chair and come toward you? 

A. Right. 

Q. I take it, as you came out of the elevator, she arose and started 
to walk toward the elevator? A. That is right. 

Q. Did you progress on or meet her half-way? A. I did go to meet 
her halfway, because we have a few steps up from the lower level to the 
elevator. 

Q. In order to reach the lobby from where she had been sitting, it 
was necessary for her to ascend those few steps; is that correct? A. Yes. 

Q. Did she do that before you met her or did you descend those few 
steps? A. No. I stood at the steps and she came up. 
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Q. And she negotiated the steps herself? A. Right. 

******* 

7 Q. And in crossing the space from the carpeted section to the eleva- 

8 tor, about how far did you have to walk in number of steps or estima¬ 
ted number of feet. A. I guess about that many (indicating); from the door. 
Some little distance from the window (indicating), to the doorway. About 
that. 

Q. You are speaking of from the window to the doorway, where you 
are sitting now? A. Yes. 

Q. Which would be about fifteen feet? A. Yes, I guess so. 

Q. At any event it would be necessary to take several steps from 
the carpeted area to the door of the elevator? A. Yes. 

Q. Did she have any difficulty walking over that uncarpeted area as 
you observed? A. Well, she sort of walked slowly. 

Q. Was that her usual gait, if you know? A. Well, I don’t know 
very much about that. 

Q. Did you know whether she had any visionary defect? A. Yes. 
That she told me about. 

Q. Was it because of that that you said you would come down to 
meet her in the lobby? A. Yes. 

Q. But apparently she got along all right getting up the steps without 
any assistance? A. Yes. 

9 Q. And you did not consider she needed assistance? A. No. 

Q. Other than the cautious or slow gait, did she evidence any diffi¬ 
culty in walking that distance? A. Nothing that I noticed. 

Q. Nothing caused you any apprehension? A. Oh, no. 

Q. There was nothing that would prompt you to assist her? A. No. 

Q. Was the elevator door open or did you open it? A. No. We 
have an automatic elevator in the building. It was closed. 

Q. Had you operated the elevator yourself when you went to meet 
her? A. Yes. 

Q. When she arrived at the elevator door, what did you do? 
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A. I know I pushed the button, and the door opened — because she had told 
me she had a great fear — you see she is in 3801. I am in 3701. I got 
into the elevator and said: TT Wait just a minute ,f ; and I put my finger on 
the door button and kept it there to be sure my finger wouldn’t go off. 

I turned around and did not see her. 

10 MR. WELCH: Let me go over that one stage at a time, please. 

Q. As you arrived there at the elevator door with her, you pushed 
the elevator button to cause it to descend to your level? A. Right. 

Q. When the elevator stopped, the door opened? A. Oh, yes. 

Q. Was it then that you called to Mrs. Jurin ”Wait a minute”? 

A. Yes. 

Q. I take it you stepped into the elevator? A. That is right. 

Q. And left her standing right at the doorway but entirely outside the 
elevator door; is that correct? A. Well, I guess that is the way it was, 
because I got in the elevator and continued to hold a finger on the button. 
MR. WELCH: Let’s not go beyond this one moment. 

Q. You were entirely outside the elevator when you told her to wait 
a minute? A. Yes. 

Q. After calling out to her, you stepped into the elevator; is that 
right? A. Yes. 

Q. And at the time you stepped in, she was entirely outside the ele- 

i 

11 vator? A. Yes. 

Q. And then did you reach for the button and push it immediately? 

A. That is right. 

Q. Was your back still to the lobby at that time ? A. Right. 

Q. It was not necessary for you to progress more than just one step 
when you were inside the elevator door to reach this button, was it? A. 

I don’t know. I don’t think so. 

Q. Your answer was, ”1 don’t think so”. Is that right? A. Maybe 
I took two steps. I don’t know, Mr. Welch. 

Q. Mrs. Katiff, I am not trying to confuse you, but if you will just 
answer the question. Your answer was to that question that you didn’t 
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think so; is that correct? A. Yes. 

Q. As you stepped through the door, into the elevator, from the 
lobby, is the elevator panel on your left or on your right? A. As you 
entered the elevator it is to my right, but I had to turn around, so the 
panel is to the front of the elevator. 

Q. So, what you did was to step into the elevator and immediately 

12 turn to your right, and I take it as you turned to your — A. (In¬ 
terposing) As I go in I turn to my right, and have to turn to get the floor 
button. 

Q. By turning around, you practically faced out toward the lobby 
again? A. Right. 

Q. You immediately pressed this stop button? A. That’s right. 

Q. That button is designed to prevent the elevator moving at all as 
you hold the button; is that correct? A. Yes. 

Q. As you pressed that button, did you hear any word or remark or 
screams from Mrs. Jurin? A. No. 

Q. As you pressed that button, did you see her standing there and 
waiting as you told her to do? A. No. I did not. 

Q. As you stepped in and reached to press the button, did you fum¬ 
ble around in getting it or did you immediately press the correct button? 

A. No; I pressed the correct button. 

Q. Now, can you tell us: did that successfully and efficiently hold 
the door stopped? A. Well, the elevator door slid a little, as you know. 

13 Those automatic elevators don’t stay open forever, and close fast. 

But I noticed as I pressed the button it started to, but it did not close. 

I know that as a fact. It just slid a couple of inches. 

Q. It started to move toward a closed position; is that what you mean? 
A. Right — into position. 

Q. At the same time you reached to press the button? A. Yes. 

Q. As you pressed the button, it checked the door and the door 
went back in? A. Correct. 

Q. Your best estimate is that the door had only moved a couple of 
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inches; that is correct is it? A. Yes. That is the way I figure it. 

Q. Where did you next see Mrs. Jurin? A. Where? 

Q. Yes. A. She was lying on the floor. 

Q. And where, with respect to — A. (Interposing) Face down. 

Q. Where, with respect to the door of the elevator? A. You mean 
in what position she was lying in? 

Q. I mean, outside the door or inside the door? A. On the lobby 

floor. 

14 Q. And entirely without the elevator? A. Oh, yes. 

Q. And face down, you said? A. Right. 

Q. Up to the moment you saw her so lying on the floor, had you heard 
any exclamation? A. No; I didn T t. 

Q. (Continuing) Or word from her? A. No. 

Q. Now, I take it that when you saw the door start to move toward 
a closed position, you were in a position to see Mrs. Jurin had she been 
standing in the doorway of the elevator, weren T t you? A. Well, I was 
watching that door button, because when she told me she had a fear, I 
continually kept my eye on it because I didn T t want my finger to slip off that 
button. I am that way; even when alone. If they come along, I hold that 
door button. 

MR. WELCH: I can well realize that, Mrs. Jurin. My question was: 
Q. When you did see the door start to move toward a closed position, 
you were facing in such position that you could have seen her if she were 
standing in the doorway? A. No; she wasn't in the doorway. 

Q. You can be certain the door itself did not strike her? A. That, 

15 I know for sure. 

Q. But you can’t account for what caused her to fall? A. No. 

Q. All you know the next thing after you had checked the door you 
looked out and saw her lying on the floor? A. Right. 

Q. I assume you looked out to see why she did not come in? A. 

Right. 

* ****** 
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CROSS -EXAMINATION 
BY MR. CONNOLLY: 

Q. Mrs. Katiff, did Mrs. Jurin make any explanation or give any 
explanation of how she fell? A. No. 

Q. Did she make any accusations? A. I will tell you why. They 
called the doctor. I was so upset that anything like that had happened, I 
asked the desk girl to call the doctor. 

Q. Did she make any accusations against you? A. Yes, she did. 

16 Q. What were they? A. She said it was my fault. 

Q. Did she say how it was your fault? A. That I don’t know. 

Q. Did she accuse you of closing the elevator doors or something? 

A. No. She said, ”It is all your fault”. 

Q. Did you make any response to that? A. Me? 

Q. Yes. Did you say anything back to her after she made that accu¬ 
sation? A. No. I don’t think I did. 

******* 

19 Q. As you view this elevator cab, when out in the hall, looking at the 

cab, does the door of the elevator cab open from the right or from the left? 
A. There are two together. 

Q. This accident happened on what elevator? A. Two. That I can 
remember. 

Q. Which way does No. 2 close? A. To the left. 

******* 

CROSS-EXAMINATION 
BY MR. BERLOW: 

******* 

32 Q. You and Mrs. Jurin walked together to the elevator? A. Yes. 

Q. And then she remained behind after the elevator door had opened? 

33 A. Yes. 

Q. And you proceeded — A. (Interposing) And I said to her: ,T Wait 
a minute, now”. That was all I said. 

Q. At that time, how far was she from the elevator door, in inches? 
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A. She was standing away from the elevator on the lobby floor. 

Q. Any more than a foot away from the elevator? A. About a foot, 

1 imagine — about a foot. 

Q. And then you walked in there, made a turn to the right, and push¬ 
ed the button? A. I turned around to the left, because I had to turn be¬ 
cause the panel on No. 2 is on the left as you face the lobby. 

Q. And you directed your vision toward the button marked "Door"? 
A. And kept it there. 

Q. And kept your eyes on that button? A. Kept them there. 

MR. BERLOW: I see. 

Q. Because you were looking at the door: you were not looking at 
the entrance to the elevator. Your attention was directed to that button? 

A. Correct. 

Q. Isn’t it a fact that you don’t know whether the door struck her 
or not? A. Well, I didn’t see it. 

Q. You couldn’t see it, because you were looking at the button mark¬ 
ed ’’Door”? A. Right. 

****** * 

Q. You said in response to Mr. Welch’s question, as you recalled, 
the door moved a couple of inches? A. Yes. 

Q. Now, do you remember telling me when I visited you, after the 
accident, that the door moved a distance less than a foot? A. You asked 
me, I think, at the time did it move about a foot. I said it couldn’t have 
moved a foot. All I could say was about five or six inches? 

Q. You said it might have gone six inches; A. Well, it slid out. 

Q. You are not suggesting I told you it moved a foot, are you? 

MR. WELCH: She said you suggested it could have moved as much 
as a foot; that you asked her that. 

BY MR. BERLOW: 

Q. You said it moved less than a foot? A. Yes, came out, 
and when I put my finger on the button it went back. 

Q. You testified now six inches? A. I didn’t measure it. How 
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could I testify- I do not know. 

Q. I know you don’t know. I am just asking you to give your best 
recollection. A. The best I can say, the door slightly opened, and then 
went back into position. That is all I can say. 

Q. Would you deny it moved as much as a foot? 

MR. CONNOLLY: You have asked that about five times in the last 
five minutes. 

THE WITNESS: I am not going to say anything different, Mr. Berlow. 

MR. BERLOW: You told Mr. Welch two inches. 

MR. CONNOLLY: She said "a couple of inches tf . 

THE WITNESS: What do you call a couple of inches: a foot? 

MR. BERLOW: What do you call it? 

THE WITNESS: Two, three, four; something like that. That is what 
I would call a couple inches. 

BY MR. BERLOW: 

Q. As much as six inches, you would say? A. No. I could not say. 
All I can say, I saw that little rubber protector come out a little bit. That 

42 is all I know. 

******* 

REDIRECT EXAMINATION 
BY MR. WELCH: 

******* 

43 MR. WELCH: Listen to my question, will you please . 

Q. Is there any doubt in your mind that you stepped into the elevator 
and left her standing outside the elevator? That is clear, isn’t it? A. 

Yes; that’s right. 

Q. And as you reached for the stop button, you saw the door start 
to close; is that correct? A. That is correct. 

Q. And you actually saw, when you pressed the button, it stopped 
the door; that is right? A. Right. 

Q. And the door moved back into the wide open slot; right? A. 


Right. 
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Q. And as the door moved back, you did not see the door strike Mrs. 
Jurin or anything else, did you? A. Absolutely not. 

MR. WELCH: That is all. 

* * * * * * * ♦ 


[ Filed March 22, 1954] Washington, D. C. 

Thursday, March 18, 1954 

PRE-TRIAL PROCEEDINGS 

******* 

R 42 THE COURT: Mr. Berlow, you make your statement. 

MR. BERLOW: I would like to have these photographs, Your Honor, 
of the floor marked and offered as part of my statement. 

Any resemblance between this floor and the floor in this courtroom 

is — 

THE COURT: Well, that is beside the point. Let me see them. 

R 43 MR. ARNESS: Would you mind letting me see those? This elevator 
is the newest — 

THE COURT: You have not seen them? 

MR. ARNESS: I have seen them now, yes, Your Honor. 

THE COURT: Well, they don’t tell us anything. 

MR. BERLOW: they show the condition of the floor. They show it 
is not an asbestos floor as appears in this courtroom; that is perfectly ob¬ 
vious. 

THE COURT: Oh, yes. 

MR. WELCH: I did not mean asbestos. I meant a modern tile floor. 
MR. KOONIN: Is this asbestos? 

MR. BERLOW: The surface of this floor has no resemblance to the 
surface of that floor. That is where Mr. Welch and I disagree on that. 

THE COURT: You make your statement now . 

MR. BERLOW: I don’t exactly understand the nature of this proceeding. 
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This would be the statement that I would make in an opening state¬ 
ment to a jury, so that in the event I fail to set a cause of action, Your 
Honor will direct a verdict at this time? 

THE COURT: Yes, precisely. 

MR. BERLOW: Frankly, I was not — the statements that I have 
been accustomed to making at pre-trials have not been as extensive or as 
R 44 long in detail as the statements that — 

THE COURT: They don’t have to be. What you have already told 
me — and I am having this taken down now for your own protection — but 
on the basis of what you have already told me, I simply don’t see any liabil¬ 
ity on the part of either of these defendants, and I think, as I have done 
before, that I have got to dismiss your action. 

MR. BERLOW: I will make my statement, Your Honor. 

The plaintiff, Pearl Jurin, was invited by a friend of hers to come to 
her apartment, the friend being a tenant of the defendant Wiltshire Park¬ 
way, Inc., who were the owners of the premises 3701 Connecticut Avenue. 

3701 Connecticut Avenue was operated by the defendants Morris Len- 
kin and Harry Lenkin. 

THE COURT: Well, now, they are not defendants. The defendant is 
the Lenkin Construction Company, a corporation. 

MR. BERLOW: There was an amendment, Your Honor. 

THE COURT: Well, that is what I asked you a while ago. The Len¬ 
kin Construction Company a corporation — I am looking at the original com 
plaint. 

MR. BERLOW: There is an amended complaint. 

MR. KOONIN: There is an amended complaint which rectifies that. 
They are being sued individually. 

R 45 THE COURT: Well, the amended complaint describes them as the 
Lenkin Realty Company. 

MR. KOONIN: That is correct. 

MR. BERLOW: That is correct. It is Morris Lenkin and Harry 
Lenkin trading as the Lenkin Realty Company. 
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THE COURT: Their identify is made clear by the amended complaint. 

MR. BERLOW: The owners of the building, the Wiltshire Parkway, 
the defendant Wiltshire Parkway, had installed the elevator and Morris 
Lenkin and Harry Lenkin, as the real estate agent, had the responsibility 
of keeping the floors in the corridors used by the tenants, the corridors 
and approaches to the elevator specifically in a safe condition for the plain¬ 
tiff, for the tenants of the apartment house and for their guests and that 
this duty was — they owed them what has been described as the highest 
standard of care to passengers on the elevator. 

The Westinghouse Electric Corporation had a contract with the de¬ 
fendant, either Morris Lenkin and Harry Lenkin or Wiltshire Parkway, 

Inc. — I am confident it was with one or the other — to periodically in¬ 
spect the elevator and to maintain the elevator and its appurtenances in 
a safe condition. 

The plaintiff approached the elevator, being preceded by her friend. 
Whereas the corridors in the apartment house were well carpeted with a 
R 46 carpet made of a woolen or similar synthetic material, the area di¬ 
rected in front of the elevator was covered with*a smooth tile-like sub¬ 
stance, which substance was frequently covered by the defendant Morris 
Lenkin and Harry Lenkin, acting for the defendant Wiltshire Parkway, 

Inc., by and through their agents and employees. It was covered with a 
wax or similar material which was applied by rotary brushes, which 
brushes and material increased the natural slipperiness of the area di¬ 
rectly in front of the elevator. 

At no time was the elevator ever operated by an employee, a paid 
employee, of any of the defendants. The elevator was operated entirely 
automatically, whereas other elevators in the immediate neighborhood, 
in comparable buildings in the District of Columbia, in the afternoons at 
comparable times such as happened in this case, were operated by em¬ 
ployees who supervised the entrance and exit of passengers, such as the 
plaintiff. 
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In addition to that, this elevator had no device which permitted some¬ 
one who was Inside and operating the elevator, whether employee or other¬ 
wise, to observe the presence and the movements of those persons who 
were using the elevator as passengers. The reference Is to a mirror, 
which the more modern and safer elevators In use In the District of Co¬ 
lumbia employ. 

R 47 The friend of the plaintiff preceded her Into the elevator and the plain¬ 
tiff waited. As the plaintiff stepped In, the elevator door moved from Its 
concealed position with greater rapidity than elevator doors — 

THE COURT: Normally do. 

MR. BERLOW: — normally do. 

The operator of the elevator, because of the absence of the mirror 
which I have referred to, was unable to see that the plaintiff had entered 
the elevator. The plaintiff was struck by this door, which caused her to 
momentarily lose her balance. It struck her on her arm. She would have 
been able to regain her balance, or might have been able to regain her 
balance, but for the fact that the defendants had maintained a slippery sur¬ 
face on the area directly In front of the entrance to the elevator. 

Whereas the defendants had placed a corrugated rubber mat In the 
elevator Itself to cover a surface which was Identical to the surface on the 
outside of the elevator, they had placed no such mats on the outside of 
the elevator. 

I don T t know whether that Is too clear. 

THE COURT: I think you have said — maybe not — but I think you 
said outside twice, when you meant Inside onetime. 

MR. BERLOW: Or any other material. 

THE COURT: What does that mean? 

MR. BERLOW: Or any other material which would relieve the sllp- 
R 48 pery surface. 

THE COURT: All right, put It that way. 

MR. BERLOW: Do you want me to go Into the Injuries, Your Honor? 

THE COURT: No. 
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Pre-trial Proceedings 

******* 

♦ 

R 49 THE COURT: * * * What your statement boils down to — this is 
what I had in mind when you first started out as a pre-trial statement — 
what it really boils down to is that somebody else pushed the button too 
soon. That is actually what this thing is all about. 

MR. BERLOW: That is the defendants r position, Your Honor. 

THE COURT: It is your own statement. 

MR. BERLOW: No. 

My position is, even if she had pushed the button too soon, if they 
had been careful in accordance with the duties to use the highest degree 
of care, they would have had a mirror and they would have had a safe sur¬ 
face on the floor and the plaintiff would not have fallen, even if the button 
had been pushed too soon. 

THE COURT: That is too "iffy" for me. 

MR. BERLOW: They are contributory to this accident. The point 
I was making before is, Your Honor, that I know of nothing in the rules which 

R 50 warrants the dismissal of a case at this tixqrj>. There has been no mo¬ 
tion to dismiss filed. 

THE COURT: The Court is doing it sui sponte, because the statement 
of the plaintiff, in the Court's opinion, fails to state a case against either 
of the defendants. If either of the defendants think I am wrong, I will hear 
you on it, but I can't see it. 

* * * * * * * 

R 58 MR. BERLOW: The principal case which I rely upon would be the 
case of The Hecht Company v. Jacobson, or vice versa. 

THE COURT: About that escalator case? 

MR. BERLOW: That is the escalator case, where the negligence al¬ 
leged against The Hecht Company was the fact that the escalator had teeth. 

R 59 As the stairs of the escalator passed down in this circular progres¬ 
sion, there were certain teeth which passed through the stairs, and the 
child plaintiff in that case inserted her finger into those teeth and the 
finger was lost. The jury rendered a verdict of $17,000. 
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The Court of Appeals said that in the Woodward & Lothrop escalator, 
which was a comparable escalator in the District of Columbia, and in another 
escalator then in use in The Hecht Company the teeth were narrower than 
the teeth which were found in The Hecht Company escalator. 

I don’t know whether Your Honor follows me. 

THE COURT: I do. 

MR. BERLOW: And that was the negligence which permitted the case 
to go to the jury, because the defendant owed the highest standard of care. 

The negligence alleged in this case is the failure to have the mirror 
which appears in every elevator in this court house, so far as I know, 
and on practically every modern elevator in the District of Columbia. 

The negligence alleged in this case is the failure to maintain the area 
in front of the elevator in a safe condition. 

There is one more thing that I want to add. That in addition to the 
corrugated mat which was inside of the elevator, as revealed by the pic¬ 
tures, which, of course, will constitute part of the record in this case, as 
R 60 well as all of the deposition which was read by Mr. Welch and the other 
deposition which has been taken — and Your Honor agrees these will consti¬ 
tute part of the record in this case, is that correct, if there is no objection? 

THE COURT: I assume so. 

MR. ARNESS: No objection. 

MR. BERLOW: The photographs and all the depositions and the answers 
to the interrogatories and the time when the answers were made. 

THE COURT: Right 

(The documents above-referred are hereby incorporated.) 

MR. BERLOW: The photographs reveal that there is a metal corru¬ 
gated metal strip running across the entrance to the elevator, which metal 
area contains deep indentations approximately an inch apart, which is ob¬ 
viously put there to make it safe and not slippery. But, unlike other ele¬ 
vators in the District of Columbia, that apron, that metal strip, does not 
extend out beyond the beginning of the entrance of the door, whereas other 
elevators are so constructed that the corrugated metal strip, which provides 
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firm footing for the passengers, extends beyond the door and provides a 
safe place for passengers to stand as they enter the elevator. That is also 
the negligence in this case. 

61 THE COURT: Gentlemen, if you will initial those photographs, all 
of you, please. 

THE COURT: The Court, on the basis of the record and the state¬ 
ment of counsel for the plaintiff, is of the opinion that no cause of action 

exists and the complaint, therefore, is dismissed. 

******* 


16 l Filed May 5, 1954] 

ORDER 

This cause came on to be heard on pretrial and on the motion of de¬ 
fendant Westinghouse Electric Corporation to quash notice of taking depo¬ 
sition, and it appearing to the Court upon consideration of the pleadings 
filed herein, the record and the oral statement of plaintiffs counsel, that 
the plaintiff fails to state a cause of action against any of the parties de¬ 
fendant, it is by the Court this 5th day of May, 1954, 

ORDERED, (1) that the motion of the defendant Westinghouse Electric 
Corporation to quash notice of taking deposition be and the same is hereby 
sustained and (2) that the cause be and the same is hereby dismissed. 

/S/ H. A. SCHWEINHAUT 
JUDGE 

Certificate of Service 

A copy of the foregoing Order was mailed this 4th day of May, 1954, 

•» i « 

to Canfield, Schell, Hannan & Castiello, Attorneys for Plaintiff, Woodward 
Building, Washington, D.C., and to Welch, Daily & Welch, Attorneys for 
Wiltshire Parkway, Inc., 1511 KStreet, N.W., Washington, D.C. 

HOGAN & HARTSON 

by John P. Arness 

Attorneys for Defendant 
Westinghouse Electric Corporation 
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